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IRISH LAND LEGISLATION SINCE 1845. II. 

III. Legislation recognizing the Possessory Right of the 
Tenant {concluded). 

THE occasion for a reopening of the whole question as to 
the relations of landlord and tenant was furnished by 
nature. From 1870 to 1877 the general condition of Irish agri- 
culture had been to all outward appearances highly prosperous. 
In 1 878, however, there was a partial failure of the potato crop, 
and this was followed the next year by an almost total failure. 
The suffering that immediately manifested itself in many parts 
of Ireland showed quite conclusively how superficial was the 
prosperity that had prevailed. Most conspicuous among the 
phenomena of the new situation were the strained relations be- 
tween landlords and tenantry all over the island, and the notable 
increase in evictions and in agrarian crime. By the end of 1879 
Ireland was once more the most conspicuous fact in British 
politics. In the fall of that year the Land League was organ- 
ized, and the systematic campaign against landlordism and rent 
was duly inaugurated. It is quite beyond the scope of this 
article to describe the agitation that filled the years from 1879 
to 1886. Suffice it to note that out of the turmoil of this time 
arises the great land law of 1881 and its associated measures, 
and that amid the lurid incidents of these years the transition 
period of the Irish land question comes rapidly to a close. 

In the multitude of opinions as to the real causes and the 
proper remedies of the discontent, all the views which I have 
sought to make familiar were again ventilated, and along with 
these many of a modified character which time and more careful 
historical study had brought forth. For those of the Conserva- 
tive, the Liberal and the Irish Nationalist parties respectively, 
the reports of the Richmond and Bessborough Commissions 
and the programme of the Land League may be taken as in a 
500 



IRISH LAND LEGISLATION. 50 1 

general way representative. The Richmond Commission was 
appointed by the Beacon sfield ministry in 1879 t0 make a gen- 
eral study of the agricultural depression which affected Great 
Britain as well as Ireland. Only that part of its work touching 
the latter country attracted great attention. 1 The evidence it 
collected was exceedingly full and valuable, but its report was 
very conservative in tone. As to the causes of the depression, 
at least all due prominence was given to those which could not 
reflect on the landlords. The inclemency of the seasons, caus- 
ing failure of the potato crop, and the rigor of foreign (Ameri- 
can) competition in agricultural products were mentioned, but 
more importance was ascribed to the inordinate inflation of 
credit due to the assignment of a value to the tenant's interest 
in his holding by the act of 1870. The excessive competition 
for land was held responsible for a number of serious evils, 
namely, unreasonable payments for tenant right, arbitrary in- 
crease of rents, overcrowding of the population in certain dis- 
tricts and minute subdivision of farms. The remedies sug- 
gested for the deplorable conditions carry us back to the earliest 
days of the land question : emigration and migration ; 2 public 
works for the development of the country ; the encouragement 
of sound education in agricultural methods ; and finally, but in 
a very mild form, modification of the conditions of tenure. 

The desire for legislative interference to protect him [the tenant] 
from arbitrary increase of rent does not seem unnatural ; and we are in- 
clined to think that by the majority of landowners legislation properly 
framed to accomplish this end would not be objected to. 

Such was Conservative concession to the agitators who were 
then filling the welkin with wild demands for fair rents or no 
rents at all. And even this guarded expression of an inclina- 
tion to an opinion was counterbalanced by Professor Bonamy 
Price, who, in the name of political economy, appended to the 
commission's report a most vigorous attack on the three F's. 

At the opposite extreme from the views of the Richmond 

1 For the report, see Parliamentary Papers, 1881, vol. xv. 

2 That is, the transfer of population from the overcrowded to the less densely peo- 
pled parts of the island. 
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Commission lay the ideas advocated by the Land League. 1 
The immediate causes of discontent in Ireland were, in the 
view of this organization, not so widely different from those 
stated by the Richmond Commission, but the ultimate and 
fundamental responsibility for the trouble was to be laid at the 
door of landlordism as an institution. So long as such a sys- 
tem existed in Ireland, situations like the present would inevi- 
tably recur from time to time. The competition of the free 
lands of America and other favored countries would always be 
fatal to the success of agriculture under the " rent-tied and par- 
alyzing conditions " in Ireland. Irish landlordism had neglected 
its duties, but had stood unflinchingly upon its rights. The 
excessive rents which were everywhere the rule, and the evictions 
which were mercilessly enforced for non-payment, were the evi- 
dence of this. As for remedies, there was but one. The act 
of 1870 had failed. Compensation for disturbance had not pro- 
tected the tenant from injustice — had not secured him in the 
quiet and peaceable possession of his home. Nor would the 
three F's be more effective. Fair rents meant government val- 
uation ; and government valuation meant more or less compli- 
cated and expensive litigation. 2 This would be no boon to the 
small holder, whose sufferings were the worst. Rents must 
cease altogether. The occupier must become the proprietor of 
his holding, and the landlord and tenant system — an exotic in 
Ireland, and hence of distorted growth — must be swept away. 
But this was not to involve the financial ruin of the landlords. 
Whatever was taken from them was to be paid for. 3 The method 
of effecting this great revolution in tenure should be by govern- 
ment advances of purchase money wherever landlords and tenants 
could agree as to terms ; elsewhere, by direct expropriation 
by the government and then sale or letting to the old tenantry. 

1 The constitution and other documents illustrating the character and objects of 
the Land League are given in full in Russell's Speech before the Parnell Commission 
(Macmillan, 1889), chapter ix. 

2 For an able criticism of past and proposed legislation from the Land League 
standpoint, see the " Programme of Parliamentary Land Reform," given in full in 
Russell, p. 201. 

8 It may be remarked that the terms suggested were not such as to engender a 
vast amount of enthusiasm among the landowners. 



No. 3.] IRISH LAND LEGISLATION. 503 

Between the two extreme views as to the causes of the situa- 
tion and its remedies lay that embodied in the report of the 
Bessborough Commission. This body was appointed by the 
Gladstone ministry in 1880 for the special purpose of investi- 
gating the operation of the act of 1870. Its members were all 
landlords, but of a liberal kind, and its report stands out as one 
of the most valuable contributions ever made to the philosophic 
study of the land question. 1 As to the act of 1870, the commis- 
sion was obliged to believe that it had failed in its purpose. 
The statistics of recent evictions revealed that security of tenure 
had not been attained. But it was this security for the actual 
cultivator of the land that was absolutely indispensable to 
Ireland's welfare, and the claim to such security rested upon the 
fact that the tenant had always had morally, and until late 
years legally, a positive proprietary interest in his holding. 
That is, the tenancy from year to year, which had for genera- 
tions been the prevailing tenure in Ireland, had been customarily 
regarded by the occupier as a permanent tenure so long as the 
rent was paid. 2 Openly in Ulster and secretly throughout the 
rest of the country, the sale of the tenant's interest had long 
been a common practice. History revealed clearly the fact that 
from the days of clan ownership, before the English conquest, 
through the troublous times of the plantations and through all 
later changes, 

the Irish farmer remained faithful to the soil of his holding and persist- 
ent in the vindication of his right to hold it. In the result there has 
in general survived to him through all vicissitudes, in spite of the seem- 
ing or real veto of the law, in apparent defiance of political economy, 
a living tradition of possessory right such as belonged in the more 
primitive ages of society to the status of the man who tilled the soil. 

This feeling among the tenantry had been encouraged by the 
general attitude of the landlords. Evictions had not been a 
common practice, even for non-payment of rent ; and rents had 

1 For the report, see Parliamentary Papers, 1881, vol. xviii. 

2 The widely noticed unpopularity of leases in Ireland was due to this feeling. 
The tenant regarded a lease as a device for setting a limit to his occupation, which 
otherwise would be without limit. 
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never been kept up to what would have been considered in 
England a full commercial rate. But during the present cen- 
tury English law had taken a steady course away from the ideas 
of status and had sought to draw Ireland with it. Ejectment 
had been made a very simple instead of an extremely difficult 
procedure. 1 Deasy's Act had definitely declared the substitution 
of contract for status as the principle of the land law. But 
this enactment, the commission thought, 

may be said to have given utterance to the wishes of the legislature 
that the traditional rights of the tenants should cease to exist rather 
than to have seriously affected the conditions of their existence. 

In view of all these circumstances, the conclusion was that the 
tendency to depart from the recognition of the tenant's interest 
must be checked. The spoliation of the cultivator by law must 
cease, and on the other hand, all efforts must be made to guard 
the interest which was morally and traditionally his. 

As to the means for the accomplishment of these ends, two 
presented themselves as practicable : first, the shaping of legis- 
lation to insure the existence of the tenant's proprietary interest 
by the side of the landlord's — the full and positive development 
of the principle adopted in a partial and negative way in 1870; 
second, the abandonment of all efforts to maintain the two 
interests side by side, and the application of every energy to 
the creation of a peasant proprietary. To the majority of the 
commission the former seemed the more feasible plan, and the 
recommendations in detail presented in general the scheme of 
the three F's which the Irish leaders had for ten years or more 
been advocating. But the majority of the commission fully 
recognized the wisdom of financial encouragement to tenant 
purchasers, and one of the members, the O'Conor Don, sketched 
in a separate report a complete project for the transfer of owner- 
ship to the tenantry through government instrumentality. 

Out of the many propositions before the public for deal- 

1 For a summary of the development of the law of ejectment, see Report of the 
Commission, Appendix F. It may be noted here that the exceeding inhumanity of 
some incidents of the law of distress had had more or less to do with the development 
of ejectment as a remedy in case of non-payment of rent. 
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ing anew with the land question, Mr. Gladstone's ministry 
chose that embodied in the Bessborough Commission's report 
for its principal guide in framing the measure which became 
the Land Law (Ireland) 1881. 1 While almost all the remedies 
of all the parties were given recognition — emigration, peasant 
proprietorship and the rest — the question of tenure formed 
the central point in the elaborate structure, and the solution 
reached was an approximation to the three F's. 2 It was as- 
sumed that the act of 1870 was a step in the right direction. 
The tenant interest which had in that act been recognized 
positively by legalizing the Ulster custom and negatively by 
the compensation for disturbance, was impressed now with the 
completest statutory character as property by the enactment of 
the first "F," namely, Free sale. We have seen 8 with what 
earnestness Mr. Gladstone had labored in 1870 to disclaim the 
creation of a proprietary interest for the tenant. In 1881 he 
still insisted that compensation for disturbance had been de- 
signed as a penalty on the landlord, and not at all as a right 
of the tenant, but he confessed with sadness that whether in- 
tended or not, the effect of this legislation had been to make 
tenant right " something sensible and considerable." * This 
result of positive legislation, coupled with the traditional feeling 
of possessory right among the people of Ireland and with the 
fact that by common law the sale of an estate in land, however 
insignificant, was permissible, was made the justification of the 
first part of the act. The essence of this part is the enactment 
that a tenant 6 shall be permitted to sell his tenancy for the 
best price he can get. What had been sedulously avoided in 
1870 was thus adopted, and a share in the value of every hold- 
ing was secured to the occupier. What had developed by cus- 
tom in Ulster was created by statute elsewhere. To the cry 

1 44 and 45 Vict. c. 49. 

2 " The three F's I have always seen printed have been three capital F's ; but the 
three F's in this bill, if they are in it at all, are three little f's." Gladstone, Hansard, 
vol. cclxiii, p. 1 419. 

3 See this Quarterly for March, 1892, p. 77. 

4 Hansard, vol. cclx, p. 902. 

5 Agricultural and pastoral holdings only are referred to. 
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of confiscation raised by the landlord interest, it was answered 
that the value of the landlord's property was measured by his 
rent, and that by this clause rent was not touched. To the 
argument that the competitive price paid for tenant right must 
inevitably reduce rents, it was retorted, with an aptness which 
eleven years' study had made possible : not more than competi- 
tive rents and a century and a half of legislation facilitating 
ejectment have reduced the value of tenant right. 1 The recog- 
nition of the occupier's interest was thus given the character of 
a revival — a restoration of rights which the era of free contract 
had unjustly taken away. 

The economic problem presented by the definite establish- 
ment of a dual interest in every holding was quite analogous to 
that involved in the relations of wages and profits. The prod- 
uce of the farm was the fund from which must be derived the 
rent and the interest on the tenant right. With that produce a 
fixed quantity, it was inevitable that increase in either of the 
divisors must mean decrease in the other. This was the ground 
on which the landlords claimed that the institution of tenant 
right where only rent had existed before was confiscation. 2 
They earnestly demanded a definition of the tenant's interest 
which would show that rent would not be affected. Such a 
definition was attempted by some speakers, who pointed out 
that, according to the Bessborough Commission, full commercial 
rent was not usually exacted in Ireland, and that the tenant was 
merely assured the difference between this possible rack rent 
and the actual rent. Others again suggested the solution like 
that which recent political economy has tended to give to the 
wages question, — that the encouragement and security given to 
the farmer by the recognition of his interest would result in a 
greater gross product from the farm, so that both landlord's and 
tenant's interest might increase in value together. 3 But no 
close definition of tenant right was undertaken in the act itself, 

1 Cf. Gladstone, Hansard, vol. cclxi, p. 587. 

2 A demand for compensation to the landlords was a conspicuous feature of Con- 
servative policy toward the bill. 

8 Hansard, vol. cclx, p. 1408. 
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and not only theory but the experience of the last eleven years 
supported the claim that the two interests in the same property 
were antagonistic. Since the legislation of 1870 had brought 
the subject to general notice and had intensified the antithesis 
of rent and tenant right, the struggle of the landlords against 
the latter had become much more vigorous than before. The 
evidence of both the great commissions contains abundant illus- 
trations of this. In Ulster the work had been carried on by 
"office rules" imposing a maximum limit on the price to be 
paid for tenant right or requiring an increase of rent at each 
transfer. Elsewhere rents had been raised to cover the risk of 
compensation for disturbance, and in many instances the pay- 
ment of the compensation had been willingly undertaken by 
the incoming tenant. 1 The success which attended these ef- 
forts of the landlords set in strong light a fact of the utmost 
significance, namely, that the fierceness of the competition for 
land holdings in Ireland made the outcome of the conflict be- 
tween the two interests demanding a share of the produce per- 
fectly certain from the beginning. Rent was economically the 
strongest and tenant right must go to the wall. This was the 
basis of the government's further step now in taking up the sec- 
ond " F," — Fair rents. Having given a clear legal recognition 
to the tenant's interest, the act of 1881 proceeds to close up the 
avenue through which the landlord might by virtue of economic 
forces successfully assail it. The situation in which tenant 
right was restricted and rent determined by free competition 
was reversed, and henceforth it was rent that was to be re- 
stricted, while tenant right was to benefit by the free competi- 
tion. 

The essential provision in reference to this matter is that of 
section 8, according to which any tenant of a present tenancy 
who is dissatisfied with the existing or proposed rent may apply 
to the court, where, after consideration of all the circumstances 
of the case, a fair rent is to be fixed. No definition or descrip- 
tion of fair rent is undertaken in the bill ; all is left to the dis- 

1 This practice, oddly enough, amounts practically to the sale>of the holding. The 
tenant, not the landlord, pays the cost of eviction. 
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cretion of the court. 1 The animus of the enactment is suffi- 
ciently obvious, however, and the chief duty of the court is 
understood to be the protection of the tenant's interest — the 
restriction of rents to such figures as shall leave a market value 
to tenant right. Fair rent, said the attorney-general for Ireland, 
means " competition rent minus the yearly value of the tenant's 
interest in the holding." 2 The court was to protect the eco- 
nomically weaker interest against the destructive forces of free 
competition. The landlord still retained the right to demand 
higher rent, and, on the other hand, he was authorized to obtain 
from the court, at the time of fixing the rent, a valuation at 
which he might pre-empt the tenant right. In these powers was 
supposed to be adequate protection for his interest. For future 
tenancies 3 the provision was that, upon a demand for higher 
rent, the tenant might sell the holding, subject to the increased 
rent, and might then obtain from the landlord through the 
court the amount by which the increased rent should be judged 
to have depreciated the selling price of his interest. 

The adoption of the principle of valued rents made absolutely 
necessary some degree of fixity of tenure. The basis of Mr. 
Gladstone's arrangement on this point is a secure term of fifteen 
years renewable practically forever. During this term the 
rent cannot be raised nor will application for reduction be 
entertained by the court, and the tenant can only be ousted for 
breach of one of six " statutory conditions," of which the most 
important are (i) due payment of the rent, (2) abstention from 
persistent waste, (3) abstention from subdividing or subletting 
the holding. A tenancy becomes subject to this term and these 

1 The first draft of the bill contained a clause directing the court to guide itself by 
the compensation for disturbance which would apply to any holding in question. 
But the construction of the clause was shown by the Tories to require in some cases 
the fixing of the rent at a negative quantity, and the government was forced to aban- 
don the instruction. Cf. Gibson, Hansard, vol. cclx, p. 1085 et seq. 

2 Hansard, vol. cclx, p. 1399. It is evident from this definition that the tenant who 
succeeds to a holding by purchase may be subject to a virtual rack rent, the two ele- 
ments of which are the fair rent that goes to the landlord and the interest on the 
purchase money, which in too many cases goes to the " gombeen man," or usurer. 

3 Those created after the passage of the act, e.g. if the landlord lets a portion of 
his demesne or a holding of which he has bought up the tenant right. 
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conditions (1) when the tenant accepts the demand of the land- 
lord for an increased rent, (2) when a judicial rent has been fixed 
by the court and (3) when landlord and tenant file in court an 
agreement as to a fair rent. The law also provides for the 
creation of a " fixed tenancy " in the fullest sense of the term 
by the voluntary agreement of landlord and tenant. 1 At the 
same time that these provisions opened the way to an unheard- 
of transformation in the old tenancies at will, the act of 1870 
was still left in force for the benefit of occupiers who from 
circumstances or inclination kept away from the complexities 
of the new law. The scale of compensation for disturbance was 
modified to avoid certain defects that had been noted in experi- 
ence, and was made rather more severe. The provisions touch- 
ing compensation for improvements, also, were subjected to 
amendments that increased their usefulness to the tenants. 
And under certain conditions suggested by the new measure, 
the encouragement to the creation of leaseholds for over thirty- 
one years was continued. Thus security of tenure was moulded 
into one great system with that degree of fixity which the con- 
servative spirit of British legislation was now prepared to accept. 
The other feature of the act of 1881 which attracted especial 
attention was the part dealing with public advances to promote 
the purchase of holdings. In regard to the encouragement of a 
peasant proprietary, a notable change of attitude in the last 
decade became apparent. Tory and Parnellite extremes now 
came together in the greatest harmony in support of the princi- 
ple, and indeed opposition to it was practically unknown. 
Differences of opinion only emerged when the method and 
extent of the government's assistance in realizing the principle 
came into discussion. The decisive influence in determining 
the limits of government aid was the " financial conscience " of 
Mr. Gladstone and Sir Stafford Northcote, who, as leaders 
respectively of the two parties, agreed in dreading the respon- 
sibility that would be incurred by too generous draughts on the 
treasury for the benefit of either interest in Irish affairs. 2 
Without treating in detail at this point the provisions finally 

1 Section 11. 2 Cf. Hansard, vol. eclxiii, p. 302, 404 et seq. 
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agreed upon, it is sufficient to note that a very general opinion 
prevailed already, that in government assistance to tenant pur- 
chase lay the germ of the final solution of the vexatious question. 
Lord Hartington had gone so far as to assert in a public address 
that the earlier parts of the bill were only a modus vivendi to 
effect the transition to peasant proprietorship. And all Mr. 
Gladstone's unrivalled skill in explaining away this declaration 
of his colleague, and all his genius in convincing himself that 
co-proprietorship was a real and final settlement of the question, 
failed to effect a radical modification in the general belief. 

The career of the act of 1881 was not altogether prosperous. 
In the first place the law was regarded with the bitterest hos- 
tility by the landlord class. But far more threatening to its 
prospects was the attitude of antagonism assumed by the Land 
League. It was the unrelenting agitation of this organization 
and its successor, the National League, against landlordism and 
rent that rendered supplementary legislation indispensable to 
the working of the great act. From Mr. Gladstone's govern- 
ment was extorted the Arrears Act of 1882, 1 by which, for 
tenancies of under ^30 valuation, arrears of rent which had 
accrued before 1881 were swept away so far as the tenants 
were concerned, the treasury paying to the landlord one-half 
the amount due. As a result of this concession the hostility of 
the league to the act of 1881 was somewhat mitigated, 2 but 
after the accession of the Conservatives in 1886 on the home- 
rule question the anti-rent agitation was renewed. The special 
basis now was the great fall in agricultural prices beginning in 
1885, and the result was the act of 1887. 8 

By this law a number of amendments were made to the 

1 45 and 46 Vict. c. 47. 

2 This was said to have been in accordance with an understanding between Mr. 
Parnell and the government, known as the " Kilmainham Treaty." 

3 50 and 51 Vict. c. 33. The preliminary step to this act was the work of the 
Cowper Commission, which, after an elaborate investigation, reported that the fall in 
prices constituted a serious feature of the existing situation and that the ability of 
the tenants in very many cases to pay even the judicial rents was beyond question. 
The commission recommended some sweeping changes in the act of 1881, notably 
a lessening of the statutory term of fixed rent from fifteen to five years. For the 
report see Parliamentary Papers, 1887, vol. xxvi. 
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act of 1881, with the general effect of increasing its benefits 
to tenants. Leaseholders, who by the original act were 
entitled to the judicial revision of rent and other rights of 
present tenants only at the expiration of their leases, 
were now enabled to participate in those privileges imme- 
diately. Modifications in the law of ejectment were enacted 
for the purpose of checking, if possible, the number of evictions, 
which, in the present state of agitation, were in every instance 
the occasion of scandalous and often of murderous scenes. 
But the most significant provisions were those dealing with 
judicial rents. Up to August 22, 1886, judicial rents had been 
fixed for 176,800 of the 350,000 holdings subject to the act of 
1881, and the average reduction had been 18.2 per cent. 1 But 
now the cry was raised — and with admitted justice — that these 
judicial rents were too high. And it appeared that the commis- 
sioners administering the Land Act, in view of the fall in prices 
in the last two years, had adopted a much more liberal scale in 
making reductions than had been employed in the earlier years. 2 
This fact naturally aggravated the discontent of those tenants 
who had had the misfortune to make early application. It was 
accordingly provided in the act of 1887 that the court should 
have power for three years to relax the judicial rents where the 
fall in agricultural prices seemed to the court to justify such 
action. 8 Nothing could indicate more clearly than this that the 
permanence and finality of the settlement in 1881 were delu- 
sive. Instead of the regular periodical revision of rents which 
the bill contemplated, there was opened up an endless prospect 
of irregular interventions of the legislature on every fluctuation 
in economic conditions. 4 

The Conservative government had but little heart for these 
final efforts to float the system of 1881 along against the tide 

1 From ,£3,227,021 to £2,638,549. See report of the Cowper Commission, pp. 6, 7. 

2 Cowper Commission, p. 8. 

8 The court was also authorized to stay eviction proceedings for non-payment of 
rent, judicial or otherwise, when satisfied that immediate payment was impossible, 
but not through any conduct, act or default of the tenant. See sections 29 and 30. 

1 But no one would have expected a fresh revision of rents in favor of the land- 
lords if the movement of prices had been upward instead of downward. 
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of difficulties that ran ever stronger against it. The legislation 
of 1887 was avowedly but an expedient to gain time to mature 
a comprehensive scheme of purchase. 1 



IV. Legislation facilitating the Conversion of the Tenant 
into a Proprietor. 

As a possible solution of the Irish land question, the system 
of peasant proprietorship had been constantly discussed since 
the time of the great famine. But the necessity of financial 
aid from the state in effecting the transformation had called up 
serious objections, both theoretical and practical. John Bright, 
long an earnest advocate of peasant proprietorship, was respon- 
sible for the first deliberate experiment, in the act of 1870, look- 
ing to the advance of money to tenants for the purchase of 
their holdings. The Irish Church Act of the preceding year 2 
had indeed given a preference to tenants in the sale of glebe 
lands of the disestablished church, and had made the terms of 
payment particularly easy ; but the creation of small proprietors 
was merely an incident of the measure. We have already seen 3 
what progress had been made by 188 1 in the development of 
sentiment favorable to tenant purchase. Between that year 
and 1885, under pressure of the National League's agitation, 
the government was forced to devote much attention to the 
subject. A bill was introduced in 1884 by Mr. Trevelyan, the 
Irish Secretary, embodying a comprehensive purchase scheme,* 
but the Liberal government was unable to pass it ; and the 
net result of government action up to 1885 was a failure to 
effect any important increase in the number of peasant 
owners. An examination of the principles which were at 
issue in the projects already in operation will be the best prepara- 
tion for an appreciation of the more successful acts of later 
years. 

Perhaps the most fundamental question in connection with 

1 Cf. Balfour, Hansard, vol. cccxvii, pp. 373, 389. 

2 33 and 34 Vict. c. 42, sects. 34, 52. 3 See p. 509. 
4 Hansard, vol. cclxxxviii, p. 1570. 
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any purchase scheme is that as to whether compulsion should 
be employed in carrying it out — whether the landlord should 
be obliged to sell, or, on the other hand, the tenant (or the state 
in his behalf) be obliged to buy. The answer to this question 
in all the legislation thus far has been negative. Compulsory 
expropriation, indeed, was scarcely suggested in seriousness be- 
fore 1 88 1. The principle adopted had been merely that of aid- 
ing the tenant in carrying out a contract of sale voluntarily 
made with the landlord. In 1881 the Land Leaguers insisted 
that real freedom of contract on the tenant's part was as impos- 
sible in connection with purchase as in connection with rent, 
and that any stimulus to the tenants to purchase would only to 
that extent strengthen the hands of the landlord in exacting 
an exorbitant price. But Mr. Gladstone's government felt that 
they were doing all they cared to in securing to the tenant his 
own interest in the land, without dictating the terms on which 
he should obtain the landlord's interest also. 

Assuming, then, that the agreement as to the sale and the 
price to be given are reached voluntarily by the two parties, the 
next question is as to the proportion of the purchase price to be 
advanced to the tenant by the government. Two principal con- 
siderations entered into the answer to this question : first, the 
degree of stimulus that it was expedient to give to tenants to 
purchase ; second, the security for repayment of the advance. 
It seemed axiomatic that only the best kind of tenants — the 
thrifty, progressive element, who had some savings accumulated 
— ought to be encouraged to purchase. They alone would be 
valuable to society as owners of land ; they alone could give 
adequate security for a return of the funds advanced. An offer 
of the whole of the purchase money would be too powerful an 
allurement, and would draw into the movement a mass of unde- 
sirable purchasers, who, in struggling to repay the loan, would 
only involve themselves hopelessly and in the end would find in 
their failure a new source of disaffection toward the govern- 
ment. The Irish Church Act authorized the advance of three- 
fourths of the purchase price as fixed by the commissioners. 
In 1870 the "Bright Clauses" advanced only two-thirds of the 
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price, 1 but at a somewhat lower rate of interest. Mr. Glad- 
stone in 1 88 1 increased the proportion again to three-fourths, 
though the Bessborough Commission recommended four-fifths. 
It is to be noted that the tenant right guaranteed to the occu- 
pier in 1 88 1 constituted a basis for credit which had not existed 
before, and contributed so much to the security of any debt 
contracted by him. 

Next, as to the conditions of repayment imposed upon the 
purchaser. From the beginning the manner of repayment 
prescribed had been a terminable annuity, covering both princi- 
pal and interest, payable in semi-annual instalments, and thus 
assimilated to rent in its effect upon the tenant. The length 
of the term required to extinguish the debt was fixed in view of 
the same considerations that operated in fixing the amount 
advanced. A long term meant low interest and hence a greater 
inducement to the tenants to purchase. In practice, the tenant 
would be influenced chiefly by the relation which the semi- 
annual instalment bore to the rent he was paying. The legisla- 
tion we are considering never went to the extent of insuring 
that the burden on the tenant should be less than that of the 
rent. Under the Irish Church Act, the maximum term of re- 
payment was thirty-two years, and the instalments were at the 
annual rate of about five and one-third per cent on the advance. 2 
By the " Bright Clauses " the term was fixed at thirty-five years 
and the rate of the annuity at five per cent. Under the act of 
188 1 these figures were retained, though many Liberal members 
and all the Parnellites favored a much longer term and a lower 
rate. 3 At that time the anti-rent agitation of the Land League 
contributed much to the timidity of the government. That the 
state should be regarded and treated by the Irish farmers as the 
landlords were treated then, was a contingency that was to be 

1 An amending act in 1872 changed this to two-thirds of the value. 

2 With the interest on the other fourth of the purchase money, and the taxes now 
to be borne by the purchaser, this made his position considerably worse than 
when he was tenant. For the desperate struggles of the purchasers to keep up their 
instalments, see Richmond Commission, Report of Assistant Commissioners, Pari. 
Papers, 1881, vol. xvi. 

3 Cf. Russell's motion to make the term 52 years. Hansard, vol. cclxiii, p. 404. 
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avoided at all hazards. The risks, political as well as financial, 
that had from the outset been seen to be connected with any 
scheme that substituted the state for the landlords, were made 
by the existing situation particularly conspicuous. It was felt, 
therefore, that the shorter the duration of such risks, the better 
it would be for all parties concerned. 

Such in general were the principles that had been in play as 
to state-aided purchase up to 1885. Of the three acts in oper- 
ation but one had been in a fair measure successful. The Bess- 
borough Commission reported in 1881 that under the Irish 
Church Act, 6057 of the 8432 holdings sold had been taken by 
the tenants, and the instalments had been kept up with a very 
small percentage of arrears — ^5914 in a total advance of 
;£ 1, 674,841. The "Bright Clauses" were admitted to be an 
almost total failure. 1 As late as 1887 the Cowper Commission 
reported that only 702 sales had been made under their pro- 
visions. The chief causes of the failure were found in the 
difficulty of forming estates into lots to suit purchasers, while 
giving due care to the interests of incumbrancers, and in the over- 
cautious administration of the act, through which the conditions 
as to security were made very onerous to the purchaser. For 
the purchase clauses of the act of 1881 but little greater success 
was forthcoming. Only 73 1 sales had been made under them 
up to 1887. As to the cause of this failure, a Lords' committee 
in 1882 ascribed it to the absence of sufficient inducement to 
the tenant to become owner. 2 His annual payments would 
exceed those under the old relation, and his rights would be 
little if any greater than those he enjoyed under the act as ten- 
ant. A secure tenure at a reduced rent for fifteen years was 
too favorable a situation to be given up without consideration. 
This report, it will be seen, is a manifestation of landlord dis- 
content with the dual ownership recognized in 188 1. Such dis- 
content became very pronounced as the years rolled on, and it 
added Conservative to Nationalist pressure for a purchase meas- 

1 See Bessborough Commission's Report, sections 87-90, adopting the conclusions 
of a special committee of the Commons in 1877-78. 

2 Parliamentary Papers, 1882, vol. xi. 
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ure that would induce tenants to buy. The cardinal feature of 
such a measure, it was maintained, must be a term of repayment 
that would reduce the annual demand on the purchaser to a 
figure appreciably below the rent he was paying. 

The legislative results of the situation thus produced were 
the successful measures of purchase known as the Ashbourne 
Acts of 1885 and 1888, 1 and the extremely comprehensive 
scheme of Mr. Balfour passed in 1891. The first Ashbourne 
Act was passed with very little opposition by Lord Salisbury's 
government during its short lease of power in the summer of 
1885. The reason ascribed for the introduction of the bill was, 
as in the case of Mr. Trevelyan's bill of the previous year, the 
utter flatness of the market for Irish land. " At the present 
moment," said Hart Dyke, in the Commons, "land is practically 
an unsalable commodity in Ireland." 2 Whether this was due 
to the anti-rent agitation which had flourished since 1879, or to 
the agricultural depression just making itself felt, or to both, 
the situation was one that should be changed. The Nationalists 
called the measure a "landlords' relief bill." But since the 
purpose of the agitators to make the tenants the only possible 
purchasers of Irish land 3 had succeeded, it was thought to be a 
small mercy to enable the landlords to sell to them. The in- 
ducements offered to the tenants in the act were all that the 
most liberal advocates of state-aided purchase had seriously pro- 
posed. The whole amount of the price agreed upon was ad- 
vanced and the term of repayment was fixed at forty-nine years, 
the rate being four per cent on the advance. This insured to 
the purchaser a semi-annual instalment very considerably less 
than his previous rent. 4 On the other hand, the interest of the 

a 48 and 49 Vict. c. 73; 51 and 52 Vict. c. 49. 

2 Hansard, vol. ccc, p. 1067. The Duke of Argyll pointed out that only the landlord's 
interest was unsalable, while tenant right was commanding great prices. Hansard, 
vol. ccxcix, p. 1356. 

3 Cf. Dillon's boast in 1890 : "Owing to boycotting, owing to combination, owing 
to agitation, there is no purchaser of the land of Ireland except the tenant; ... if 
the tenants only wait and are patient and hang back a little, the price will go down 
to a fair value." Hansard, vol. cccxliii, p. 1372. 

4 At the prices that prevailed outside of Ulster in the first two years of the act's 
operation, the reduction amounted to about one-fourth. Cowper Commission's Re- 
port, section 21. 
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treasury was guarded by a provision for a guarantee deposit by 
any person (in practice, of course, this meant the landlord) of 
one-fifth of the amount advanced, to be retained on three per 
cent interest until the purchaser's paid-up instalments should 
equal the deposit. 

This act of 1885 was put on the statute book merely as an 
experiment, 1 and the limit of advances under it was fixed at 
.£5,000,000. The success of the experiment was very quickly 
manifested. Within less than a year and a half over five thou- 
sand applications for loans had been made, 2 calling for £2,446,- 
946; and by 1888 the appropriation had been exhausted. In 
introducing a bill to extend the appropriation to £10,000,000, 
the attorney-general for Ireland stated 8 that 14,338 agreements 
to purchase had been made under the act, and arrears in the 
payment of instalments had amounted to only £1100 out of 
£90,000. Though the Gladstonians and Home Rulers, on polit- 
ical grounds, opposed the proposition to extend the act, the bill 
was passed December 24, 1888, and continued a successful ca- 
reer till merged in the great act of 1891. Meanwhile the legis- 
lation of 1887 had embodied a number of provisions 4 tending to 
mitigate the difficulties still existing in the process of ready 
transfer, and in particular had reduced to the terms of the Ash- 
bourne Act the less favorable conditions under which the pur- 
chasers under previous legislation were paying their instalments. 

The act of 1891 is substantially a further extension of the 
Ashbourne Act, with modifications and improvements in certain 
particulars. Purchase and sale are permissive, not compulsory. 
The advance covers the whole of the purchase money, and the 
terms of repayment are based on the rate of four per cent for 
forty-nine years. It is in the matter of security for the treasury 
that the most novel and striking feature of the measure is to 
be found. Ever since purchase on a large scale had occupied 
the attention of the government, the question of securities had 

1 Cf. Salisbury, Hansard, vol. ccxcix, p. 1353. 

2 See Cowper Commission's Report, section 1 1. 

3 See Annual Register, 1888, p. 207. 

4 50 and 51 Vict. c. 33, pt. ii. 
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constituted a most difficult problem. So long as purchasers 
were numbered only by hundreds, as under the earlier acts, or 
advances strictly limited, as in the Ashbourne Acts, the strain 
on the imperial credit was not so important ; but in view of 
any scheme that would involve hundreds of thousands of trans- 
actions, the ultimate interests of British fundholders and tax- 
payers demanded elaborate consideration. This fact had been 
keenly appreciated by Mr. Gladstone's government, and its two 
abortive measures had both proposed solutions of the problem 
which looked to throwing the chief burden on Irish, as distinct 
from British, taxpayers. TheTrevelyan bill in 1884, which con- 
templated advances up to .£20,000,000, provided that defaults 
in instalments should be made good from the county cess ; and 
to avoid burdening the taxpayers of the counties without their 
consent, a scheme was proposed by which each advance for pur- 
chase was subject to the approval of a local authority of a popu- 
lar character. 1 In the bill which Mr. Gladstone coupled with 
his Home Rule Bill in 1886, he made compulsory the purchase 
by the Irish government of all estates offered by landlords, and 
lent the imperial credit for the purpose. The first limit set was 
£50,000,000, but the total amount necessary, it was conceded, 
would possibly reach £113,000,000. To secure the treasury, 
he provided a first charge in its favor on the whole revenue of 
the Irish national government. 2 It was of course not open to 
Mr. Balfour to adopt this latter form of security. But if he could 
not charge the revenues of a national Irish government, he was 
entirely at liberty to fall back upon Trevelyan's principle and 
use the local funds. This he did, but without the concession of 
any control by the local authorities. 

The scheme of securities in the act is complicated and very 
ingenious. First, to protect the purchaser against the conse- 
quences of bad seasons or other such contingencies that render 
payment of his instalments impossible, there is instituted a 
Tenant Insurance Fund, by requiring the payment for the first 
five years of something more than the normal annuity, the 

1 Cf. Trevelyan's speech, Hansard, vol. cclxxxviii, p. 15 10. 

2 Hansard, vol. ccciv, p. 1793 et seq. 
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amount thus accumulated to be used in case of default. In the 
second place the treasury is secured by what is called the 
Guarantee Fund. This consists of (1) certain sums paid annually 
to the Irish government by the imperial treasury, amounting 
to about ^240,000; (2) imperial contributions for local pur- 
poses, including the rates on government property and grants 
in aid for education, poor relief, etc. This second item is called 
the contingent part of the Guarantee Fund, and is not to be 
resorted to until every other security is exhausted. The limit 
of the appropriation for advances is fixed at the capitalized 
value of this contingent part — estimated to be about 
^33,000,000. In addition to the securities described there is 
still the landlord's guarantee deposit of one-fifth of the advance, 
as in the Ashbourne Act, 1 and another minor item. 

In this arrangement, of which I have given by no means a com- 
plete account, Lord Salisbury's government believed that it had 
devised a satisfactory means for using, without risking, British 
credit in settling the Irish land question. So far as human 
foresight can effect it, it certainly seems that the British tax- 
payer is secure, except in the one contingency of a general and 
persistent strike by the purchasers against the payment of the 
instalments. But that situation can only arise under circum- 
stances of widespread social and political disorganization, for 
which no measure of peaceful legislation can provide. 

One feature of the law of 1891, which I have not as yet men- 
tioned, was regarded by Mr. Balfour as particularly important 
and as likely to contribute very much to a simplification of the 
general situation. This was the part dealing with the so-called 
" congested districts." The barren regions on the west coast 
of Ireland, peopled by communities of small tenants who in the 
best of seasons could not live on the produce of their holdings 
if no rent whatever were exacted, have always furnished the 
most harrowing incidents in the repertory of agitation against 
landlords. That these communities could not logically be in- 
cluded in a general settlement of land ownership, had been real- 
ized by Mr. Gladstone in 1886. The Conservative government 

1 See p. 517. 
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in 1 89 1 acted upon this idea, and after denning "congested 
districts," * provided them with an entirely distinct scheme of 
improvement. The purchase clauses were to apply here only 
in a modified form, and a board was established to look after 
the peculiar interests of these regions and in particular to 
devise means for increasing the size of the holdings and for 
developing local industries that may afford some means of 
support for the population. That the treatment of these dis- 
tricts was not earlier differentiated from that of the agricultural 
regions at large, is a striking illustration of the lack of close 
analysis that has always characterized British attention to Irish 
affairs. With the distinction clearly drawn, it will be impos- 
sible in the future to make the wretchedness of a three-acre 
tenant in a Donegal hovel the basis of a demand for reduced 
rent or instalments on a fifty-acre holding in Tipperary ; or on 
the other hand to crush the advocate of peasant ownership for 
Ireland in general by a sneer at the kind of owner that could 
be made out of a Connaught cottier. 

That the act of 1891 will create peasant proprietorship 
throughout Ireland, or that such a system, if created, will settle 
the Irish land question, no one familiar with the history of that 
question will venture to predict. The statistics of the Ash- 
bourne Acts indicate that the development of the system will 
be a work of some time. Up to December 31, 1890, there had 
been 24,223 applications for advances — roughly sexto annually 
since the first act went into operation. 2 Considering that there 
are some 600,000 holdings in Ireland, the end would seem to be 
far in the future. A suggestive fact is that over half the appli- 
cations (12,282) were from Ulster. This promises well for the 
superior character of the purchasing tenants, but as to the settle- 
ment of the land agitation, it must be remembered that Ulster 
has had little to do with the trouble. Default in payment 
under the purchase act continued to be rare. Only twenty- 

1 A district may be declared to be a congested district when the proportion of the 
ratable value of the land to the population is less than £l 6s. id. per head. 

1 Cf. summary of the working of the Ashbourne Act in The Times (London) 
weekly edition, February 13, 1891. 
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seven defaulters had been sold out up to the end of 1890, and 
in only seven cases was resort necessary to the guarantee de- 
posit to discharge unpaid instalments. It is very doubtful, how- 
ever, if purchases under the act of 1891 continue at the same 
rate as under the previous acts, or if instalments are as regu- 
larly paid. 1 The new law is peculiarly open to attack on polit- 
ical grounds, and it is not to be supposed that the lesson which 
the Land League inculcated as to the political utility of the 
land question will soon be forgotten. The mortgaging of local 
revenues without the taxpayers' consent opens a tempting issue 
to the politician. It was questionable policy to offer such an 
issue to the emotional, undisciplined democracy which the agi- 
tations of O'Connell and Parnell have called into conscious 

existence in Ireland. 

Wm. A. Dunning. 

1 At the opening of the session of Parliament in February, 1892, the government 
was obliged to admit that applications for purchase under the new act had been rela- 
tively very few, but Mr. Jackson, the Irish Secretary, explained that the rules for 
procedure had not yet been formulated. So good a supporter of the government as 
Tht Times regarded this explanation as unsatisfactory. 



